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FILE: B-190770 DATE: ! .rch 8, 1478

MATTEH OF: Darrell N. Kirby -

| DIGEST: 1, Payments made to members of the
uniformed servicas, such 23 casual,
‘ partial, cr advanc: payments which
: ar2 valid when made, are not con-
~ sidered to be erronmous payments
| and may not be considered for waiver
l upler 10 U.S.C. 2774. However, to
the extent that such pavments should
l ' be set off against a member's final
pay and atve erroneously not set off,
that amount of final pay received
may be considered for waiver under
16 U.S.C. 2774.

2. Where a member transferred from
Southeast Asla to 2 hospital in the
United States receives casual payments
which are not processed in a timely
fashion prior to his discharge, thereby
creating a debt to the United States,
final pay to the extent hat it should

! have been set off, is cousidered an

Ay ! evroneovs payment and is waived under

1 the provisions of 10 U.S.C. 2774.

boe 5. Pavment made to a member as the result —
of administrative error in not adjusting

hi1, leave account is an erroneous pay-

went, and where there appuars to be no

fault on the part of the member, waiver

ias granted under 10 U.S.C. 2774.

Thie action is the result of an appeal from the determination
of our Claims Divisiun denying Dirrell N. Kirby's request for waiver
under 10 U.S.C. 2774 (Supp. - I, 1972), of excess paymenta received
incident to a tour of duty in the United States Air Force.

Mr. Kirby is indebted to the United States in the amount of $873.92,
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Mr., Kivby raceived 4 casual payments iu the 3 months prior
to his discharge on Mazch 8, 1974, These payments were $170 on
January 23, 1974; $204 on Pebruary 4, 1974; $204 on February 19,
1974; and $204 on March 1, 1974. Apparently, these casual pay-
nents were made while Mr. Kirby was hospitalized following his
return to the United States from Southeast Asia., Just prior to
his diacharge he went ca leave for the period March 1-6, 1974.

During the morth of December 1973, his net pay and allowance
entitlenente were $412.98, which ha received in payments of
$205.67 and $207.31. 1In January 1974 his net entitlement was
$278.53, He was not paid this amount in January aud it 'was
carried forward to his February vatitlementa. In February his
total net entitlements, including tio amount cairied forward from
January totaled $797.37, which ha wss actualiy. vhid in February in
two payments of $566.15 and $231.22. For the period in March that
he was on activa duty, he was paid a total of $339.10. This
amount was paid in a payment in March of $268 and a payment of
$71.10 in April. A portion of the $339.10 represented unusad
leave.

Subsequent to Mr, Kirby's separation from active duty, an
audit of his pay account was conducted, which revealed that
deductions from his entitlements had not been made for ths casual
payments he had received during the period January through March
1974. These paymentsa totalfd $782. An audit of his leave
record showed that he had received a lump-sum leave payment,
whick included 6 days of leave (March 1 through 6, 1974) that
he had actually used thareby creating an additional debt of
#.‘.l . 92 .

The records show that a request for repayment of the amount
of $873.92 was made to Mr. Kirby in May of 1875,

Section 2774(a) of title 10, United States Code, provides
the authority for waiver, under certain circumstances, of claims
by the United States against.a member or former member of the
uniformed services, arising out of "erroneous'' payments of pay
and allowances, other than travel and transportatjon allowances.
However, payments which are considered valid when made are not
considered io be arroneous payments for the purposes of walver
under 10 U,S.C. 2774, even though due to later occurring
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circumstances, an individuval may be indebted for all or part of
such payment. B-152040, B-158422, December 5, 1972, and B-186022,
March 2, 1977

In this repard, casuval, partial, or advance payments arc
Jenerally considered valid payments when made. The fact that
[ these payments are not sct off against future payments, thereby
‘ creating an indebtednese, does not change the character of
these payments to erroucoua. Ilowever, when the member receives
his final pay at discharge, the final pay he receives is considered
an erroneous payment to the extent that it gshould have heer set off.

. Thus, the facts 4ir this casz are that Mr. Kirby's Jebt was
primarily the result of a failuzi on the part of the Air Force to
b recoup casual payments made to ‘him prior to hig discharge and a
| failure to adjust his leave account. The amount of $91.92 he
received representing accrued leave to which he was not entitled
is clearly an crroneous payment and may be considered for waiver
| under 10°U.S.C. 2774, The debr resulting from the failure to
cecoup fhe casual payments may only be considered under 10 U.S.C.
2774 to the extent that hig final pay should have been set off
against it. Thus, only the total amount of $339.10 ($91.92 leave
payment and $247.18 f£inal pay) may be considered for waiver.

Subsection 2774(a) of title 10, United States Code,
authorizes the waiver of a claim of the Unitud States against
& person arising”olit of an erroneous payment of pay and allow-
ances, the collection of which would be against equity and good
coriscience and not in the best interests of the United States.
Howaver, subsection 2774(b) provides that the waiver authority
of the Comptroller General or the Secretary concerned may not be
exerciged, if in his opinicn, there exists in connection with
the claim, any indication of fraud, misrepresentation, fault, or
lack of good falth on the part of the member or eny other person
having an interesc in obtaining a waiver of the claim.

Ordinarily, a member who receives payments, which he knows B
will have to be repaid, vould be cousiderad, at least partially
at fault. ‘whén repayment is not made, nor is it requested prior
to his discharge. However, in Mr. Kirby's case it appears that
on his raturn from Southeast Asia he was hospitalized and his
puy records were not transferred with him to the hospital. As
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a result, it appears that he requested casual payments during the
period just prior to his discharge, This is supported by the fact
that his net entitlements during January were not paid to him on
revular paydays, but were carried forward in his pay account and
peid to him in February. Whilae these payments shkoul4 have been
deductad from his future entitlements, they were not processed by
Alr Force personnel in time to be set off against his entitlements.
In fact at least one of thée cvasuval payments was not processed
until July 1974, Furthermore, Mr. Kirby was not advised of his
indebtedress until May 1975,

Therefore, under the unusual cir_umstances of this case, we
herily waive that portion of Mr. Kirby's debt, $339,10, which may
Le considered under the prov’.ioms of 10 U.S.C. 2774, Thus,

Mc, Kliby's debt is weduced to $5324.82. This amount should be
repald to our Claims D viwion or Hr. Kirby should submit a payment
plan in accordance with earlier corveyvoondence.

We are also forwarding copies of the casual payment receipts
and & snmmary of his pay record for the period iuavolved.

(7. 1444,

Deputy Comptrolle? i :neral
of the United States






